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iA (OPOTIKI) CORFISCAYIONS.

The question of the justice of the confiscation of the
lands of the Whakatohes tridbe was one of the matters which was
submitted to the Royal Coumission appointed on the 19%h July,1920
for ingquiry snd report. The porsonnel ¢f this Commisslion
ecoprised Chief Judge Jones of the ﬁative Land Court, Hr. Jehn
Strauchon, & former Under-Oecretary for Lands end Mr. Johm Ormsty
en enlightened half-caste Haori.

The opening sentence of thie Commisaion's report reads
a8 foilows, namelyi-

"This is & complaint from the Whekatohsa Native Tribe, vho
beleonged to Opotiki. They ssy that whan their lends
wore confis cated in '§866,- for the murder of the Rev. Mr,
Velkner on the 2nd Maxch 4865, they were uwnduly punishsd
by the deprivation of so mich of thedir lands.® |

The report of the Commissiocn then proceeds to give & caveful
review of the feote which gave rise 0 the sction takem by ths
Government to confiscate the lends snd after discussing at
length the oppoting views as to Justification for the policy of
sonfiscetion conciuvdess am follows, namelyiw

"1t would seem to us that righteous indignation et a very
dimbslical mirder partly swoyed the judgmant of those who
advised and snthorised the sonfiscation of such e large
erea. The punishment of the estual perpstrators wasn an
after event, and could not have bean taken into msccount
in asseasing the amouwnt of land that should be confiscated,
For, spperently, wes the foct sufficiently considered ﬁm‘&
the arch-oriminal wer of enother tribe altogether. Ko
@cubt the Whakatchea tribe was oarried ewsy by fanaticimm,

" and was equally responsible.

In our vpinien the fact that punishment was ine
fiicted on ths mmm by & punitive expedition in
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1865, snd thet the sstusl offenders were peptured and
dselt with socopding to the eivil law, should have had '
poms éffeot in lightaning the punishment that was imposed
on the tribe by confiscating so mich of thelr lend.  But
g8 @ fact the lands were cul up and pertly solid end desalt
with befere the prinsipel offendsr {¥syeopa) wes brought
te justice. We have not pufficient matorial b@i‘aﬁ us
4o say what would have been & fair snd just area to con-
fisoate por do wo think i1t wiss te go inio that question.
%o have no hasitation, howsver, in affiyming that, Judged
by the light of subsequent evants, the pennlty paid Wy
the Whakatohea Tribe; great ap wes their offence, wWos
heavier than their deserts.® |

The report of Chief Judge Jones' Commission, it will be observed,
found thet the penslty imposed on the Fhakatohsa tribe for the
gots of rebellion of its membors was eXCeanive. But the __
cormission d1d not express sny opinion s to the extent of €xnesq .
nedther 4id it meice eny IagOEnAns tien nor venture eny suggesiion
as to whet would be & ressonable compensation to meks to the
membors of the tribe by way of relief.

The petitions which were submitted te the Royel
Comisaion presided over by Chief Judge Jones wers thorefore
anongst those inclufed in the sehsdule to ths Roysel Comaission
gppeinted on the 18th October, 1926 the mambers of which eom-
prised the Hon. Er. Justice Sim, the Hon. Ur. Vermon H. Beed and

Hr. Williem CoOpET.

It has elresdy been mentioned that the Reve EXr.
Yolknor was mardered by the Haotives at Opotixd on the 2nd Hevrelhs
4865 put owing to the disturbed atate of thse Distxvieé no jmned-
igts attempt wes mede %o panish the murderers, although a
skipmigh tosk plsco sbout the 2{ist Hay, 1&65,“@ en axpedition
undsy Cepbain Frementls in en sattempt to seisze ons of those
smplicated. But on the 27th July, 1865, Md. Fulloon snd otherd

sers murdsred ot Thaketens By enothar. tribe gnd it was docidald
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to dsspatoh a punitive expedition. In the Preclamation of
Pesce in respect of the previcus wer, deted the 2nd sep"bamberg
1865, the following reference iam made to these mardsrs, namsly;-

“The Governor is sending sn expedition to ths Bay af Plenty
to arrest ths murderers of Mr., Vollmer and ¥r. Fulloon.

If they are given up to Justice the Governor will be sate
iefied; Iif not ths Governor will seize a part of the
lends of the tribes who conceal these mrderers, and will
use them for the purpose of meinteining pease in that pert
ef ths sountry snd for providing for the widows mnd relat-
ives of the murdered pscple.”

An sxpedition followed, assisted by the officers snd men of
H.M.8. "Briek" end some of the murdsrors of ¥r. Fulloon and ¥r.
Volkner were secursd. On the 30th Decenmber, 1865, Mr. Stafford
decided that the prisoners should be tried by the Civil Courts,
which event took plasce & few months later.

On the 17th Jenuery 186£&, an Ordsr in Council was
issued confiseating all the lands of the Katives within the Bay
of Plenty district as defined in ths schedule to the Order in
Council. This was later amended — on ths ist Beptenher {866 -
by sltering the boundaries end dating the taking ss from that
date. Any defact in the Proclaxetion was sgpparently relieved
by the Aet of 1866, pessed later, which expressly wvalidated all
Proclamations theretofore mads.

- On the 231 March, 1866, the Governor reported thet
he hed visited Opotiki, among other places, end that he had
found the Heuheu fenstice entirely subdusd, end tranguility
fully estsblighed. ,

With regard to the area of land confiscatsd in the Bay
of Plenty, Judge Jonss® Commission in ite report has sald:

"Ap far as we osn gether, about LLO,000 asres in &ll were
taken Irom ths Whekstens and Opotiki KRetives. The latter
ave the Whakatohsa Tribe. In the f£irst Proclemation
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8bout 87,000 mores s ws understand it, bdelonging to the
Arawa Tribe, wore ervonscusly Snoluded, and were rentops
to them; and edout 40,832 esres at the eastern ena Were
abandensd.  This left about 312,168 acres, eut of whigh
S:832 aoren were sbsorbed by old land olaims leaving
308,336 acree.  From the information suprlied us we hayy
mmmtobelimﬁmtthammntmmm
tohea Block was 173,000 acres, or about half their totel
possessions, and all the flat and useful land, Out of both
blocks thers was required for the military seitliers an
srea of 23,461 sores, and gpperently 204,213 Amms, inal)
ing 96,261 asres ewardsd to loyal Natives were roturnsd ty
Fatives. As far ss wo oan learm only the Opepe Biosk, |
20,326 scres in all, were returned to Whakatchea, The
congequence ip that after wvarious sales to ths Crouwn, the
¥hakatohea have, inoluding the land retwned to tham, &
total erea of 35,449 scres, The Government is not, of
courac, responsibvle for the sales,; but the lmd sold was
the inland portion of ths iland left, and whioch was not 8o
useful to the Nelives as the former settlements fyom whic
they hed been removed to Opepe.”

The question of the aren of lend confisoated snd taken from the
Wheketohea Tribes 41s set out in the report of the Commission of
ths {8th Octobor, 1926. The Tiguren given differ olightly
from those given in Judge Jemes' Cormisslon end for that reased
the extract from the report of the formor Commission is hare
quoted, which is as follows, neusly:-

“The total sres insluded in the proclaimed dlstrict was _
448,000 esres. Of this, 118,300 acres were restored %o
loyel Fatives and 112,300 eores to rebel Natives, Therd
was sn aves of 6,340 seres which had been sold privately
before the confiscation, Bo that the avea finally confif~
catod wos 211,060 asres (7 210,060). The territory
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confiscated includad en arcse of 87,000 sores which wes
¢laimed by the Areves, end wae cedsd to them. This

slaim wan disputed by the Wpetiewss, who ssid that this
area bolonged to tham, If the area be treated as belong-
ing t¢ the Arewan, the Fgatiewa had originally 107,120
acres, end were ledt with 50,321 scres, which was increasel
by prants Yo 77,870 seres. Ths vhaksatohses had origine
ally 191,000 aores end wers left with 347,130 eores, Ths
Tuhoes had originally, ¢,249,280 asres, sand were left with
1,234,545 sores. Thess figures are based on ths tribal
boundaries oo given on vhat is known os Heaphy's plan.
There i some &leputs &s to the correctnsss of ths bound-
eries se shown on this plan,”

The eonfiscations in the Bay of Flenty includsd the lsnds of ths
trives at Whaketans as well as those of the Whakstohea tribe,
which {# the tribe which ocoupied ths lands in the Opobiki
Districts., The Hilitary opsrations of the Colony had been
garried out sgainst the L ribaes in both dlstricts. The murdsy
of Hr, VolEner oveurrsd at Opotiki and that of Mr. Fulloon at
Vhakxatens. DBoth sots may be ascribed to ths fenaticism of the
adherents of the Nmuhsu religion introduced inte the districts
from Taranek!{ by Reroope who lator suffered the extreme penalty
for his part in the mrders, having been tried and convicted
for the murders in the Suprems Court at Aucklend where hs was
henged in 1874, b

Counsel for the Hatives before the Hon. Mr. Justice
S8im's Comnimsion submitted that there should have been no colie
fiscations in the Bay of Plenty District; that the mots of the
Katives in comnsotion with the desths of Ur. Volkner and Hr.
Fulloon were cases of murder. On this point he gubmittod that:

"Yalkner's death, which ocsurred on the 2nd Havch, 1865,
was treated by the Covernmont ss mnrder end nothing less
then murder: 4t was not treated ss pert of an ermed
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rising in this distriet. Soms attempt may be made to aioy
ths contrery. WMy engwer fop the present at any rate, ig I
submit, a sulficient one: the Government treated it as
mirder end not 88 being in the nature ol rebeliilon,®

In support of his sutmission that the Governmont treated the |
deaths of theee two men ag & case of murder, My, Smith quoted B
an extrast from a letter from the Native Hinister (uw, Fitagoralq
te the Resident Magiatrate at Whatawhats dated the 22n4 August,
1865, ae follows, namelys -

"The murdsrers of Mr. Volkner and Ur. Fulloon muiat de
arrested and brought to Justios, The Government ig about
to isoue a proclemation of Péans; bringing the war o g
final conclusion, emd offering pardon to &l oxcept to '
those who have committed soms of the worst morders - that
is murders that no state of ®aAr ceu_ld Justifty or excuse,
With these exceptions pesse will be offered to &1l, end no
more land will be taken. A% the semo time, while no
further steps will be teken egainst rebels, a etrong
expedition is sailing to Opotikl to arrest the mprlerers
ef Mr. Vollmer and My, Fulloon, ond if not given up, thoip
lands will be taken to provids the oost of establishing a
police force in the dlatrict, Ths same policy will be
bursued in all future ceses of murder, wndsr en Aot now
paseing, of whisch I semd you & copy. All this you mast
explain to Thompson (Wirema mmham) 80 that he way fully
undsrstand that whilst the Goverument ¥ill teke no fupther
stepe to punish mMmmmmmmmt the
Queen, it is méolvad to put down all asts of viclenos, ®

Contimuing hig ar

gument Counssl for the Nativen 8aid as followss

“Following on that letter (Mr. Fltzgerald's quoted gbove),
vas the publiestion of the Proclamation 1taslf on the ond
September, 1865, end the next was the proglemation of




pertiel lew on the Lith September 1865, contained on page
267 of the Gasotte of 1865, when martial law was proolaimed
in Opotiki and Whakatens, The British force sent %o
cspture these murderere landed st Opotikl on the B8th
September 1868, just six months after the murder of Hr.
Vollnerj so the Govermment fook & long time to conslder
that this ¥as necesssly. when the force ocune here they
mot with no fortifications or redoubts.”

te fyom Cowan's History
of New Zesland Wars to show that in reality the troops 4id not
have many engegermnts in the district, and had no real t rouble
et all,

Counsel. then procseded to quote sxtres

The 8eley on the part of the Governmant to take prompl
sné effeotive messures to apprehsnd the murdsrers of Mr. Volkner
18 referred to in the veport of Judge Jenes® Comnission which is
guoted earlier in this review and is there ascribed to the dip-
turbed state of ths distriot, and montion is mede of s pEirmish
having teken plase on the 21st Hay, 1865,

Counsel for the Crown in replying to the submissions
of Counsel for the Ketives efter oiting extresis from Cowen e
to the fighting between the opposing forcss salds

"Now, I have eited these extracts from Cowan to show that
while before the murder of Fulloon end Volkner, at & tims
whon there was no agmaaic_{n nor the faintsst hint of
ssression on the tribes of the Boy of Flenly Diptriet,
there tribes - nanely the Whekstohsa, Ngetiaws, Tuhoe -
wese engaged in en astive end well orgenised attempt to
join the Waiksts webels in the walkato, amd I cite it fur-
thay Cor the purpose of phowing that the statement mads
by my friends, thet the Whalmtohes, Ngatiowa and Tuhoe
fribes were loyal snd peese loving trives, is not sorrect.
I shell now procsed to dssl with the Opotikl axpedition,
which followed en the marder of Mr. Vollnsr. «e o o
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But I do not purposs entering upon a deteiled account of
the murder bocsuse 1t is submitted thet elthough ths
Governmont may have teken inte sscount the murder of
Vollnor whon making the configcetion, ths pesl Juptifi=-
estion for the confisscaticon was ths contirmed werlilke
nostllitien to the Government By the ﬁri‘baa concarnod,
hostility which begen long before the marder, and ehieh
continued af'ter, and of which the mupder pay be& paid to
have been eymptomatic. I shall now procesd to show tzmt;'
following the murder thore were ssrious ants of rebellion
by the Whekatohee Tribé. .. .. Whon tho Government _
attempied .. .. .. to enforce the Criminsl Lew by the
arrest of the murdsrers they wars mot by what I think can
be shown to Be a very considersble opposition on the pard
of the Whakatohsa Tribe."

In gupport of his submigsions as sbove, Counsel for ths Crown
then proscedsd to refer the Commission to certain oitstions froam
Cowan's liidory of the New Zealand Wars (Volume II comuensing af
page 102).
Ho attempt is being mads in thies review elther to
Justify or condem ths confiscation of the Whakstohsa Tribal
ianés but merely o give a bhrief outline of the main submiosions
which were mads to ths Royal Commisaion which was set up to
inquire into end report upon cortain aspoots of ths matter and
out of tho report of which ths Tecommendation was mads which 16
to be discussed by the representatives of the Ratives and the |
gGovernmant.
The matters which the Commission was directed to inquire
into end report upon were as follown:-
1+ Whothor having regerd to all 'the circumstamses and
necessities of the period during which Proolsmations
end Orders in Counell under the snid Acts were made
and eonfiscations effested, such canfiscations or eny
of then emmd in quantity what was faipr gnd Just,
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vhether es penalty for rebellion and other asta op
that nature, op as providing for protection by settle-
ment es defined in the said Acta,

2. Whether any lends ineluded in any confiscation wers of
sush & nature as that they ghould have beon excludsa
for some epscisl resson,

3o Whether sny, and, i¢ 80, what Fatives (having title op
interest in the lands confiscated) are in your opinion
Justly entitled to elaim sompensetion in respect of the
sonfiscation of such titls op interest, and, if po, what
Katives or olaseos or femilien of Natives are now en-
titled by descent or ntherwise to claim to receive such
sompensation.,

L. Whother reserves or other provision subpequently mads
for the support and maintensnse of Natives within one
Or more of the clesses excepted by the satd ssotion five
were in regard to sny rariiouler tribe or hepu insde-

) quats for the purpose,
in ites report to the Governor-Gensyal pursuant to the Comisgion
iseusd to them, the OMMm has maid:

%5he It i® olsar thet the Natives of Opotiki and Whakatans
were emgeged in rebsilicn against Her Hajenty's
authority whan they resisted with srms the sdvance of
the forces semt out to capture the murderers. Their |
casgs gams, %hemfom, within the terms of The New |
Zeeland cettlements Act, 1863, end the Governor was
Justified in confiscmting their lends gs & penalty
for their vebellion,

57, The Whakatohea Tribe have in their favour the repory
of the Commiesion which set in the Jear 1920. The
ooncluding sentences of ths report ave these:s ‘we |
heve not sufficient materisl before us to say what
would have been a faly end Just ares Lo confipeato,
nor do we think 1t wise for us to go ints thet quest- |
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fon., W¥We have no heaitation; however, in affirming
that, Judged by the light of subsequant evenis, the
penalty puld by the Whakatohsa, gresnt ss was their
effence, was hémiezﬁ thean thelr deserts. '

We have congidsred tho matter carefully, end we think
thet, excopt in the cmss of the Whakatohea Tribe, the
sonfiscations in the Bay of Plenty did not exceed what
was fair and Just. In the cage of the Whaketohes
Tribe 4% was excespive, we think, but only ¢c @ mu
extent, end wo recomnend that a yearly sum of £300
should be paid for the purpose of providing higher
edusation for ths ¢hildren of the manbere of that
tribe." '



